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No. 4942.

IN THE

United States
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FOR THE NINTH CIRCUIT.

John Morrell & Company, a corpora-

tion,

Plaintiff-A ppellant,

vs.

Hauser Packing Company, a corpora-

tion.

Defendant-Appellee,

APPELLANT'S BRIEF.

This is an appeal by plaintiff from a final decree dis-

missing plaintiff's bill of complaint.

The case was heard and determined by His Honor,

Judge Borquin, sitting in the Southern District of Cali-

fornia by special appointment.

Herein the parties will be referred to as '^plaintiff"

and "defendant" as in the court below.

The suit is one for a permanent injunction and for an

accounting of profits and damages arising out of in-

fringement of a trademark.

Both plaintiff and defendant assert themselves to be

the owners and entitled to the exclusive use of the

trademark "Pride" for hams and bacon. The District
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Court dismissed both plaintiff's bill of complaint and

defendant's counter-claim.

Such dismissal was based upon a finding opposed to

the issues raised by the pleadings and opposed to the

facts pleaded.

Plaintiff asserts prior adoption and use of the trade-

mark "Pride'' for hams and bacons and due registration

of this trademark in the United States patent office

under the trademark laws and prays for an injunction

restraining defendant from using the trademark "Pride"

in connection with the sale of hams and bacons.

In its counter-claim defendant asserts prior adoption

and use of this same trademark "Pride"; asserts that

the use of the trademark "Pride" by plaintiff is an

infringement of defendant's rights; that it causes con-

fusion in the trade and prays a permanent injunction

restraining plaintiff from using the trademark "Pride".

The court based its decision, apparently, upon the sole

proposition that there was no evidence tending to show

confusion. The pleadings of the parties form both

solemn sworn allegations and assertions of this fact.

Both parties claim that the concurrent use of the trade-

mark "Pride" by the other causes such legal confusion

as is necessary to sustain the right to an injunction to

prevent the unlawful use of a trademark.

At the threshold of this case, therefore, appellant

desires to directly call the court's attention to the issues

of the case as made by the pleadings, to the assertions

and admissions of fact made by the parties and to the

apparent fact that the District Court has decided and

determined the case, not upon the issues as made by the



pleadings, but in fact in contravention of the allegations

and admissions of the parties.

The Issues and Admissions of the Pleadings.

Plaintiff, John Morrell & Company, is a Maine corpora-

tion, having its principal place of business at Ottumwa,
Iowa. Defendant, Hauser Packing Company, is a Cali-

fornia corporation of Los Angeles.

Jurisdiction of the court is based upon both (1)

diversity of citizenship and a controversy, the amount
of which exceeds the jurisdictional amount [Par. 2 Comp.
Tr. Rec. 3] and (2) registration in the United States

patent office under the Trademark Act of 1905 of the

trademark "Pride". The certificate of registration is

pleaded. [Par. 6, Tr. Rec. 4.]

Plaintiff alleges that since prior to 1880 it has been

engaged in the preparing, curing and smoking and in the

sale and distribution of smoked and cured pork products,

more particularly, bacon and ham; that it has built up

a large and valuable business therein. [Pars. 3-4, Tr. Rec.

3.]

That in order to secure to itself the benefits of its

reputation and the popular demand for its superior ham
and bacon and for the protection of the public, plaintiff

in 1880 adopted as a trademark for its bacon and ham
the word 'Tride"; that this trademark "Pride" has been

continuously used by plaintiff since 1880 and the mer-

chandise shipped in interstate commerce and extensively

sold in the State of California and in the Southern

District thereof. [Par. 5 Comp. Tr. Rec. p. 4.]

That plaintiff has expended large sums of money in

advertising its ham and bacon under the trademark



"Pride''; that said mark "Pride", by reason of said

advertising, became associated in the mind of the public

with the product of plaintiff. The good will of the

business in association with the word "Pride" is alleged

to be in excess of the sum of $1,000,000.00. [Par. 7,

Comp. Tr. Rec. p. 5.]

That defendant without plaintiff's consent reproduced,

counterfeited and colorably imitated said trademark

"Pride" and has affixed said mark to bacon and ham of

the same descriptive properties as those set forth in

the said registration, and to labels, signs, prints, pack-

ages and wrappers intended to be used and used in

connection with the sale thereof in interstate commerce.

[Par. 8, Comp. Tr. Rec. 5.]

That defendant, Hauser Packing Company, to the

best of plaintiff's information, in 1920 commenced the

infringement; that immediately upon learning of the

use of the trademark "Pride" by defendant in 1920

plaintiff protested to defendant, fully setting forth plain-

tiff's rights in the premises. That defendant persisted

in the infringement despite repeated protests and efforts

of plaintiff to induce defendant to respect its rights.

That plaintiff's right in and to its trademark "Pride"

has been generally recognized and acquiesced in by the

trade and that its rights in and to said trademark have

been previously adjudicated in the United States patent

office; that all these facts were fully pointed out to

defendant prior to the filing of this suit. [Par. 10, Comp.

Tr. Rec. p. 6.]

That by reason of the persistent use of said trademark

"Pride" by defendant, plaintiff believes and alleges that
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the confusion and use of "Pride" by defendant was with
the deliberate intention on defendant's part to gain to

itself the profits and benefits accruing to the good will

associated with said mark and to deprive plaintiff of

such profits and benefits and that such infringement

has unjustly enriched defendant and damaged plaintiff

to an extent in excess of $20,000.00. [Par. 11, Comp.
Tr. Rec. p. 6.]

An injunction is prayed restraining defendant from

marking, selling, quoting for sale, or advertising any

hams or bacon or similar product bearing the trademark

"Pride" and for a recovery of profits and damages.

To this bill of complaint, the defendant answered and

interposed a counter-claim. While defendant's direct

answer contains in the main seriatim denials of the alle-

gations of plaintiff's complaint, it is to be particularly

noted that defendant has pleaded ''as a further answer'

on the part of defendant to the bill of complaint, and as

a counter-claim by defendant against plaintiff, the fol-

lowing:

That since 1904 defendant has been engaged in the

manufacture and sale of bacon and ham [Tr. Rec. 19,

Par. 5-6 Comp]. That to secure to itself the benefit

of its reputation and the popular demand for its bacon

and ham and for the protection of the public, defendant

in 1907 adopted as a trademark for its best quality of

bacons and hams "Hauser's Pride"; that it has con-

tinuously used this term since that date; that its product

since 1907 has been and is now being shipped in inter-

state commerce between the States of the United States

and extensively sold. [Par. VII, Tr. Rec. pp. 19-20.]
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This counter-claim contains the usual allegations that

the defendant's alleged trademark has become known

to the public and trade and become associated in the

public mind with the products of defendant and is

alleged to be of a value of $500,000.00. [Par. VIII, Tr.

Rec. p. 20.1

Defendant alleges that plaintiff, without the consent

of defendant, has reproduced, counterfeited and colorably

imitated defendant's trademark. [Par. IX, Tr. Rec. p.

21.]

Paragraph X of the counter-claim directly asserts that

plaintiff's use of plaintiff's mark in the form of "MorrelFs

Pride" is an infringement of defendant's mark "Hauser's

Pride". [Tr. Rec. pp. 21-22.]

Paragraph XIII of defendant's counter-claim alleges

that ''the use of said mark by plaintiff was and is with

the deliberate intention on the part of plaintiff to un-

justly gain to itself the profits and benefits accruing to

the goodivill associated zvith defendant's said mark, and

to deprive defendant of said profits and benefits, and

said acts and conduct on the part of plaintiff have caused

defendant damage in a sum which cannot be estimated

and deprived defendant of sales and business to zvhich

it was entitled and zvould otherwise have had/' [Tr. Rec.

p. 24.]

Defendant prays both injunction pendente lite and

perpetual against plaintiff *'from marking, selling, offer-

ing for sale or advertising any bacon or ham or other

similar products, bearing the words 'Morrell's Pride' or

the word 'Pride' alone, or in combination with any other

words;" [Tr. Recp. 24.]
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It is thus seen that the issue of the pleadings is solely

an issue of ownership as between the litigating parties.

Defendant asserts that it was the first to adopt and

use the trademark in the Pacific Coast states. Defendant

does not put in issue any of the assertions of the bill

of complaint that the contemporaneous use by plaintiff

and defendant causes confusion in the trade. On the

contrary defendant pleads and admits that the contem-

poraneous use of the trademark is confusing in the trade

and is causing damage and injury. Defendant's justi-

fication is an assertion of right by prior adoption and

use.

The case, in this respect, is very similar to that of

L. P. Larson, Jr., Co. v. Wm Wrigley, Jr., Co., 253 Fed.

914, and the observations of Circuit Judge Baker in

that case apply to this case at bar. The Wrigley Com-

pany had sued the Larson Company for alleged infringe-

men. The Larson Company had answered and counter-

claimed, alleging prior adoption and use. Circuit Judge

Baker says:

"But the record contains also Wrigley's averment

in his bill that confusion had arisen. There was

no proof to support that averment and Larson's

parallel averment.'' (p. 918.)

In the case at bar at the trial before the District Judge,

in order to shorten the trial, counsel relied upon the

averments and admissions of the pleadings. The question

of confusion was not in issue between the parties. As

said by Circuit Judge Baker, speaking for the Court

of Appeals of the Seventh Circuit in the Larson-Wrigley

case

:
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"Undoubtedly a litigant has no cause for complaint

if the court accepts his solemn and sworn admissions

in pleadings and testimony as true. But we must

reject the contention that his adversary has the

right to compel the court to do so. Otherwise a

court could be forced by parties to decide moot,

feigned, and collusive cases, or a chancellor might

be made to proceed with an equitable accounting

between partners who had stolen the property they

brought into court. But the present case on the

counter-claim is not moot, nor feigned, nor collusive,

and it presents a question of Larson's legitimate

property rights." (p. 917.)

"With nothing before us but the packages, we

would be inclined to concur in the finding. But

the record contains also Wrigley's averment in his

bill that confusion had arisen. There was no proof

to support that averment and Larson's parallel aver-

ment. But Larson's counsel may have relied on

the stipulation of fact in bill and counter-claim to

save hunting up and bringing in witnesses of wrong-

ful sales."

Hj * * * * * * *

'*In such a situation, the rule, in our judgment,

is this: In a real and legitimate controversy, a

party should be left within the knot of his averments

in pleadings and admissions in testimony, unless

the court can find an absolute demonstration from

other evidence in the case or from facts within

judicial notice, like the laws of physics, etc., that

under no circumstances could the averments and

admissions be true." (p. 918.)

It is true that in this Larson v. Wrigley case, Wrigley

was the plaintiff and defendant prevailed on his counter-
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claim. Otherwise the case seems on all fours with the

case at bar. However, the proofs here are incontro-

vertible that plaintiff was the first to adopt and the

first to use 'Tride" as a trademark for hams and

bacons. In fact the pleading;-s do not raise that broad

an issue. The defendant's pleading raises only the issue

that it was the first user of 'Tride" as a trademark

in California and the Pacific Coast states. On this

limited issue the proofs are against the defendant.

It is submitted that the lower court did not give due

consideration to the averments and admissions of the

p^leadings of the parties and to the issues of the con-

troversy raised thereby.

The District Court found "that prior to 1907 plaintiff

was vending hams and bacons in the California market

advertised or bearing the trade name and mark 'Morreirs

Iowa's Pride' in variations." [Tr. Rec. p. 29.]

No question is raised either by the pleadings or by

the decision of the District Court as to the word "Pride"

being a proper trademark. The District Court says:

"The question is not whether the word Tride' could

become a trademark but is whether it timely did." [Tr.

p. 929.]

There is in this case no evidence,—not even a claim,—
that ''Pride'' was ez/er used as a trademark or otherwise

in connection with the market or sale of ham or bacon

prior to plaintiff's adoption of it in 1880 as its trade-

mark. This is a very material fact. A fact which

should not and must not be overlooked or lost sight of.

That "Pride" is the proper subject of appropriation

as a technical trademark is well settled upon authority.
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It was the subject of the litigation in the leading- case of

Hier v. Abrahams, 82 N. Y. 519, a decision rendered in

1880. It is fair to presume that the plaintiff adopted

"Pride" as its trademark for hams and bacons upon this

authority.

But the material and, we submit, controlling factor

in this case is that both plaintiff and defendant, by their

pleadings, recognize and assert that "Pride'' is the dis-

tinctive feature of the trademark as used by them and

is a proper trademark. This is emphasized by the

prayers for injunctive relief made by both parties.

Both ask injunctions prohibiting the other from using

the word "Pride'' as a trademark either alone or in

any other combination.

The Supreme Court as late as January 4, 1926, has

recognized "Pride" as the proper subject of a technical

trademark. See American Steel Foundries v. Robertson,

269 U. S. 372, pp. 383-384, wherein they quote with

approval and affirm the decision of the Commissioner

of Patents and reverse the Court of Appeals of the

District of Columbia. Mr. Justice Sutherland, speaking

for the court, quoted the decision of the Commissioner

of Patents as follows:

"The word involved in this case is one of a large

class of words which have for a great many years

been much used because of their peculiarly suggestive

meaning. For other examples there are the words

'Acme,' 'Anchor,' 'Champion,' 'Eureka,' 'Excelsior,'

'Ideal,' 'Jewel,' 'Liberty,' 'National,' 'Pride,' 'Pre-

mier,' 'Queen,' 'Royal,' 'Star,' 'Sunlight,' 'Triumph,'

'Victor.' It would be a serious matter if the law

actually permitted any one who chose to do so to
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organize a series of corporations with names con-
taining these words, respectively, and thereupon vir-

tually withdraw these words from public use as

trademarks and monopolize them by preventing their

registry as such."

and said:

"It already is apparent that we agree with the
commissioner and not with the court."

The Lower Court's Decision.

In the memorandum opinion [Tr. Rec. p. 29] the

District Court found for the plaintiff on the issue of

priority of adoption and use,—not only as to prior

adoption and use elsewhere, but prior adoption and use

even in California.

The suit was dismissed by the District Court upon

the ground that

**In general, each partv gave to its name equal prom-

inence with the word Tride.' Neither relied upon the

brand Tride,' but upon the brand ^MorrelFs Pride' and

^Hauser's Pride,' respectively. There is no preponder-

ance of the evidence that in behalf of plaintiff and prior

to defendant's use of it the word Tride' had obtained

a secondary meaning in common or principal characteriza-

tion of plaintiff's goods or products, or that thereafter

the trade suffered confusion or was deceived in respect

to distinctions between plaintiff's products and those of

defendant's. The suit is in the main like to Armour's

case', 283 Fed. 42, 275 Fed. 92, and ought to be and

is like in decision. Neither party infringes the trade

name or mark of the other." [p. 29, Tr. Rec]

This decision was predicated upon two propositions,

both of which we submit were erroneous.
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The first was that because in connection with the

trademark "Pride" plaintiff had also used its own name

'^Morreirs" and defendant its own name "Hauser*s",

the trademark as used by the respective parties consisted

only of the combined words. This proposition we shall

discuss independently.

The second is predicated upon the lack of evidence

or the lack of a preponderance of evidence that the

word "Pride" alone "had obtained a secondary meaning"

"or that thereafter the trade suffered confusion or was

deceived". We submit that in this finding the District

Court failed to give due weight to the admissions of the

parties made in their solemn pleadings and erred in

deciding the case upon an issue not raised by the plead-

ings in fact contrary to the solemn allegations and

admissions of the pleadings of the respective parties.

The parties in view of the pleadings were justified in not

consuming days of the court's time in the trial of this

case in introducing evidence upon the question of con-

fusion because both parties admitted and alleged that

such confusion was incident to the concurrent use by

plaintiff and defendant of the trademark "Pride".

We have always understood that there was no necessity

and no justification for offering evidence as to facts

as to which there was no issue or controversy. On the

contrary the courts have ordinarily refused to listen

to such evidence because unnecessary and merely con-

suming the court's time on matter not in issue or con-

troversy.

We submit that the District Court was also in error in

its first proposition. One of plaintiff's trademarks was

"Pride". The fact that it may have had another trade-
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mark in its own name "MorrelFs" is immaterial in this

controversy. This is recognized by the defendant's

counter-claim and defendant's prayer for an injunction

prohibiting- plaintiff from using "the word Tride' alone

or in combination with any other words."

As said in 38 Cyc, 742

:

"When a trademark is actually copied and used

upon other goods of the same class, there is of

course an infringement, and this is true even though

other words or accessories are used in connection

with it, because, being exclusive, it must not be

used at all. * * * ^ trademark consisting of a

name or word is infringed by use in any form or

style of print, either with or without additions."

This rule seems so well established that it is not be-

lieved it will be controverted by defendant. Would this

court for a moment countenance a contention that by the

simple addition of the name "Morrell's" this plaintiff

could put out a drink under the trademark "Coca Cola"

as "Morreirs Coca Cola" and thereby justify piracy

of such well known trademark? On the contrary the

rule is that such a use only evidences the intent of

the infringer to so appropriate the lawful trademark of

another that he may gain the greatest advantage to

himself by asserting to the purchasers that the trade-

mark belongs to him. He thereby increases the damage

and injury and increases his chances of successfully

profiting from the infringing business.

As said by Circuit Judge Sanborn, speaking for the

Court of Appeals, 8 Cir., in Layton Pure Food Co. v.

Church & Dwight Co., 182 Fed. 24 at p. 29:
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"Counsel insist that the complainant can maintain

no right to the exclusive use of the annular band

as a trademark because it and its predecessors always

used it in association with words, such as 'John

Dwight & Co./ and with pictures, such as that of

a cow, or an arm or hammer, upon their labels and

never alone. But there is no rule of law and no

reason that makes the use of a trademark alone upon

the labels, or packages that present the goods of a

manufacturer or dealer indispensable to its existence.

Such a rule would greatly diminish, if not destroy,

the value of all trademarks. It is the province

and right of the owner, and not of the infringer, of

a trademark to determine what shall constitute

his trademark, and his first adoption and continued

use of it perfects his title to it. Nor does he lose

his right to the exclusive use of the mark he selects

and adopts by placing on the label or package with

it other words and symbols to assist in presenting

and selling the goods he makes or offers for sale.

The complainant in its declaration for registration

of the annular band clearly stated that the lettering

and symbols commonly used by it with the picture

of the band might 'be changed or omitted at pleasure

without materially altering the character of the

said trademark the essential feature of which is

the annular band.' The fact that the owner of a

trademark uses in association with it accessory sym-

bols or words does not deprive him of the right to

it. Walter Baker & Co. v. Delapenha (C. C.) 160

Fed. 746, 750; Bass, Ratcliff & Gretton v. Feigen-

span (C. C.) 96 Fed. 206, 212; Walter Baker & Co.

V. Puritan Pure Food Co. (C. C.) 139 Fed. 680,

682."

See also:

Sartor v. Schaden, 125 la. 696;
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Lacroix v. Nodal, 41 La. Ann. 1018;

Gaines v. E. Whyte Grocery etc. Co., 107 Mo.
App. 507;

Hier v. Abrahams, 82 N. Y. 519;

American Tin Plate Co. v. Licking R. M. Co.,

158 Fed. 690;

Enoch Morgan's Sons Co. v. Ward, 152 F. 690;

Eureka Fire Hose Co. v. Eureka Rubber Mfg. Co.,

69 N. J. Eq. 159;

Lauferty v. Wheeler, 11 Abb. No. Cas. (N. Y.)

220.

The Proofs.

The testimony of T. Henry Foster [Rec. pp. 37-62],

George W. Gray [Rec. pp. 62-63], William Jenkins [Rec.

pp. 64-65], J. E. Hall [Rec. pp. 65-66], R. N, Morrell

[Rec. pp. 67-68], John F. Denefe [Rec. pp. 69-70],

James M. Majors [Rec. 70-71], M. T. McClelland [Rec.

72-75], Roscoe D. Rodgers [Rec. pp. 75-76], T. George

McElroy [Rec. pp. 77-87], Thomas F. Morrell [Rec. pp.

87-89] and Calvin M. Orr [Rec. pp. 89-97], together

with the exhibits identified and referred to by these

witnesses, conclusively proves the allegations of the plain-

tiff's bill of complaint as to the adoption and use of

the trademark "Pride'' by plaintiff in 1880, and its

consecutive use from that time to the time of trial. The

(record is full and replete with proof that as early as

1900 (7 years before defendant's asserted use) plaintiff's

hams and bacon were sold and offered for sale in Cali-

fornia both at Los Angeles and San Francisco under

the trademark in dispute. Documentary evidence to this

effect is produced. Reference may be had to conclusive



documentary evidence. See, for example, the stipulation

Rec. bottom page 92 that MorrelFs Exhibits 42, 43,

44, 45 and 46 are true photostatic copies of the catalog

of H. Jevne & Co. of Los Angeles, California, of April,

1900, June, 1900, September, 1902, respectively, and that

H. Jevne and Co. were wholesale and retail grocers at

Los Angeles, California, at that time and that the goods

mentioned and shown on said pages of said catalog

were carried in stock by such firm and sold and offered

for sale at said time. The exhibits themselves show

plaintiff's trademark "Pride". In making this statement

we are not overlooking the fact that as carried in these

price lists and catalogs, plaintiff's goods were referred to

in connection with the surname "MorrelFs'' and in

instances in connection with the word "Iowa'' or "Iowa's'*

but the essential fact is that they do show that the

trademark "Pride" was in use by plaintiff at that time.

As this proof is so conclusive we do not believe that

defendant will challenge it upon this appeal. It is amply

proven that plaintiff's interstate business in hams and

bacons under the trademark "Pride" extended into the

very territory in which defendant is now engaged in

business.

There is testimony in the record as to confusion and

that the use by defendant of the trademark "Pride"

offers an excellent opportunity for a dealer to substitute

the defendant's ham and bacon for the plaintiff's "Pride"

ham and bacon. See for example the testimony of T.

George McElroy fRec. p. 85].

The testimony of T. Henry Foster, president of plain-

tiff, shows that he visited Los Angeles in 1920 [Rec.

p. 53]. He then observed "Pride hams and bacon being
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offered for sale in Los Angeles by the Hauser Packing

Company, the defendant. This was the first knowledge

that I or my company had that Hauser Packing Company,

the defendant, was placing hams or bacon on the market

in California or elsewhere under the name Tride' brand

or 'Hauser's Pride' brand."

Mr. McElroy testifies to a letter written to defendant

calling their attention to the matter and asking them to

discontinue the use; that plaintiff received a letter from

defendant's attorneys advising that they would look into

the matter; that again in 1922 plaintifiF wrote asking

defendant if it was continuing to use the "Pride" brand.

There is no evidence in the record showing that the

matter was ever brought to the attention of the plaintiff

before 1920.

But even such fact would be immaterial. Mere delay

to bring suit is not a defense. As said by Chief Justice

Fuller in Menendez v. Holt, 128 U. S. 514:

"Nor will the issue of an injunction against the

infringement of a trademark be denied on the ground

that mere procrastination in seeking redress for

depredations had deprived the true proprietor of

his legal right."

To the same effect see McLean v. Fleming, 96 U. S.

245.

There is, however, another principle of law which

applies with full force to this case.

"Where both parties were equally at fault, neither

can assert laches as against the other; and where
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each of the parties seeks affirmative relief against

the other in reference to the same transaction,

neither may assert that the other was guihy of

laches." 21 Corpus Juris, 216, citing:

Nordman v. Meyer, 118 la. 508;

Mays V. Morrell, 65 Ore. 558;

Southern Pine Lumber Co. v. Ward, 208 U. S.

126;

Adams v. Taylor, 14 Ark. 62;

Richardson v. Bleight, 8 B. Mon. (Ky.) 580;

Kimberly-Clark Co. v. Pattern Paper Co., 153

Wis. 69.

It is to be noted that the decision of the lower court

was not based upon any application of the doctrine of

laches. On the contrary the lower court cites Armour's

case, 283 Fed. 42, 275 Fed. 92, as like the case at bar

and as a precedent to be followed.

We submit that the Honorable District Judge over-

looked a vital distinction between Armour's case and the

case at bar. In the Armour case the word "Star" (or its

symbol) had been used for years prior to the plaintiff's

adoption of its trademark and it was well known in the

trade and was continuously used by other competitors on

the same class of merchandise. See page 46 of 283 Fed.,

middle paragraph. The court found that the word "Star"

or its symbol had been and was in use in connection with

the sale of hams and bacon prior to and at the time

Armour & Co. commenced the use of Armour's Star.

In other words the word or symbol ''Star" was not then
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at the time of Armour's adoption open to exclusive ap-

propriation. There is no such contention in this case;

there is no evidence upon which to found such a finding.

On the contrary plaintiff was the first to use the word
"Pride" and at the time it adopted such trade-mark it

was open for plaintiff's exclusive appropriation because

unknown to the provision and meat trade. This dis-

tinction between the basic underlying facts of the Armour

case and the case at bar cannot and should not be over-

looked. The further distinction between the two cases

exists in that the Armour case was decided upon the evi-

dence produced by the parties while in the case at bar

the defendant pleads and asserts the very infringement

that both it and plaintiff seek to enjoin. It does not lie

well in the mouth of the defendant to assert that plaintiff's

rights are limited to the use of the combination of words

''MorrelFs Pride" and in the same breath to assert that

"MorrelFs Pride" or 'Tride" alone would infringe the

asserted trademark rights of defendant in *'Hauser's

Pride".

The evidence in the Armour & Co. case conclusively

shows that there was no confusion. There is no such

evidence in the present case. Defendant could not intro-

duce such evidence because it would be against its formal

pleading and averment of the facts. And it would be

against the facts of the case. Plaintiff submits that

under the pleadings and record the decree of dismissal

was erroneous and should be reversed. That the proofs

show the adoption and use of the trademark "Pride" and

its infringing use by the defendant.
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It is submitted that "Hauser's Pride" infringes "Mor-

reirs Pride'* in any view and that the decree appealed

from should be reversed and the cause remanded with

instructions to grant the relief prayed by the bill of com-

plaint.

Respectfully submitted,

Frederick S. Lyon^

Leonard S. Lyon,

Henry S. Richmond,

Mason, Fenwick & Lawrence,

Attorneys for Plaintiff-Appellant,


